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GOVERNMENT CONTROL OF BUSINESS I 

The period of the great war saw a very notable increase in 
the extent of government legislative control over what we have 
been accustomed to call private business. There seems to be a 
rather wide spread impression that this increase was due solely 
to the war and grew entirely out of its needs and that now that 
the war has ended we shall make a speedy return to the laissez-faire 
that is assumed to have been characteristic of America before the 
war. Under this view, conditions of generally unrestricted com- 
petition are deemed normal and proper for times of peace, except 
as to that narrow class of business, like the carrier, which has 
occupied a peculiar position for reasons partly, at least, historical ; 
and it recognizes the government control of private business during 
the war as not justifiable constitutionally, except so far as it was 
directly a war measure. But such a view leaves out of account a 
phenomenon that was very noticably developed in the first decade 
of the 20th century — a tendency to extend the supervision of the 
government over a constantly increasing area of private effort. And 
this tendency seems to exist in a still greater degree today and in 
lines having no relation to the war or the peculiar needs of the 
government in the war times. 1 

That we are shifting our ground in this respect may not be 
denied. 2 But the extent and the direction of the shift are the points 
of controversy. It is our hope that we may fairly outline the field 
in which this governmental activity will be consistent with the spirit 
of our constitution. In attempting to do so we shall consider 
the interests at stake and the economic and social life of our people 
and their relation to the problem by reviewing briefly the history 
of business regulations in the Anglo-Saxon past in search of a 

*For attempts at regulation of employment agencies see Brazee v. Michi- 
gan (1916) 241 U. S. 340, 36 Sup. Ct. S61; but cf. Adams v. Tanner (1917) 
244 U. S. 590, 37 Sup. Ct. 662; Billboard Advertising Poster Co. v. St. 
Louis (U. S. Sup. Ct.) not yet reported. Regulation of retail stores in 
matter of issues of coupons : Rast v. Van Deman & Lewis Co. (1916) 240 
U. S. 342, 36 Sup. Ct. 370. Regulation of insurance business: Philip La 
Tourette, Plaintiff in error v. McMaster (advance opinion, February 15, 
1919, p. 197). Regulation of labor: Bunting v. Oregon (1917) 243 U. S. 
426, 37 Sup. Ct. 435; also Hammer v. Dagenhart (1918) 247 U. S. 251, 38 
Sup. Ct. 529. Regulation of business generally: Corn Products Refining 
Co. v. Eddy (U. S. Sup. Ct., decided April 4, 1919:) not yet reported. 
License for commission merchants: Payne v. Kansas (U. S. Sup. Ct. 
decided December 9, 1918, not yet reported.) 

=Rast v. Van Deman & Lewis Co. (1916) 240 U. S. 342, 36 Sup. Ct. 370. 
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guiding principle, if such there be, applicable to such regulation ; 
and finally by observing the trend of modern decisions as read in 
the light furnished by the earlier inquiries. 

It is the purpose of this article to attempt to show that the 
extent of the government's legislative power over private business 
is not fixed or limited by the federal constitution further than this — 
that such power may not be exercised for an arbitrary purpose, 
but must be for a reasonable one, and, of course, for one that is 
public. Also, that the criteria for the definition of "arbitrary" and 
"reasonable" and "public" are variable with the changing and grow- 
ing needs of society ; and that of the weight to be given each con- 
flicting interest, the legislative branch of the government is the 
judge. The subject will be discussed under the following heads : 

1. The theoretical basis for public regulation of private business. 

2. The history of such regulation under English institutions. 

3. The relation of our constitution to such regulation in the 
light of such history and of our court decisions. 

I. The Basis in Theory of Government Regulation of Private 

Business. 

A government has little excuse for existence except as an 
instrument to protect human interests. Primarily, as Professor 
Pound has pointed out, the concern of society has been the social 
interest.' But, since society is composed of men, the ultimate ends 
which that society seeks to promote resolve themselves around 
human needs, their protection and satisfaction, 4 and in summing up 
the interests that should be protected we find no complete, ready 
made lists. Certain interests common to all men and which are 
necessary for the continuance of the race or of life itself are uni- 
formly recognized as proper, and, indeed, necessary objects of the 
State's care. The ready recognition of these interests by all govern- 
ments has led to the idea that such interests are natural rights. 
But a little reflection shows that the interest which members of the 
family have in family relationship, the interest that individuals have 
in being permitted to follow their usual pursuits with some degree of 
safety, especially to be free from the violent aggressions of others, 

'See, Interests of Personalty, 28 Harvard Law Rev. 343, 344, for a com- 
plete discussion of this subject by Dean Pound. 

*Willoughby, Social Justice, 20-21; Ward, Applied Sociology, 22-24; 
Dewey & Tufts, Ethics, 496; James, The Will to Believe, 195-206. 
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are, after all, only ordinary interests or claims of those who feel them 
as such; and they differ from other wants and desires of men only 
in the fact that experience has shown the state that the satisfaction 
of these interests in certain ways, is more clearly a benefit to it. It is 
a practical matter — the state consciousness of these things is a sort 
of resultant of the individual consciousnesses of all the citizens; 
they are only doing, through their government, what they have 
found, in the long run, good for them. The interests, then, which 
law properly protects are those human wants and desires that are 
sufficiently uniform in all men to make them of general interest, 
sufficiently definite as to be the subject of demarkation and defini- 
tion, which are not, for any reason, too difficult of ascertainment 
and enforcement in the particular case and which do not run 
counter to the interests of the group as such. It results that we 
have not, through the state, tried to protect the nerves of unusual 
people, nor to give compensation for suffering that could not be 
definitely ascertained but only guessed at; nor have we tried to 
protect a small minority in any interest that an efficient majority 
of the people are interested in disregarding or which that majority 
have steadily opposed. 

Again, since society must act in the mass and life is not long 
enough to make private law for each, the interests thus protected 
will, of necessity, be only the normal, that is the commonly shared 
human interests ; and of these only such as will benefit, or at least 
not harm the group. 5 

Under the laissez-faire doctrine we have for a century past been 
prone to declare that the interest in individual self-assertion was 
the important thing. This has been especially true in business 
matters and has carried with it as a corollary the idea of the 
protection of acquisitions above all other interests. The direct 
result has been monopoly, on the one hand, and acute labor troubles 
on the other ; and since the interests of society were not so clearly 
defined as those of capital to protection, and of labor to do as it 

In contrast with the juristic thinking of the immediate past, which 
started from the premise that the object of law was to secure individual 
interests and knew of social interest only as individual interests of the 
state or sovereign, the juristic thinking of the present must start from the 
proposition that individual interests are to be secured by law because and 
to the extent that they are social interests. Pound, Justice According to 
Law, 14 Columbia Law Rev. 119; cf. "The public is in nothing so essentially 
interested as in according to every individual his individual rights". 1 
Blackstone Commentaries, 139; also note in this connection Mr. Choate's 
declaration in argument of the income tax cases that the fundamental 
object of the law was the "preservation of the rights of private property". 
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pleased, society has found itself between the upper and nether mill- 
stone as in many recent strike situations. Now the question recurs 
as to how far this claim of business to entire freedom of action 
as to methods, or as to how far the claim of any group of society 
to entire freedom of action is the assertion of a right and to be 
protected" as such. For when one asks society to protect him in 
an interest which in its operation is immediately harmful to that 
society, the burden is upon him to make his claim good. That such 
interests have been, in the past, regarded as positive rights is un- 
doubted; but our purpose is to point out that these interests had 
merely a sort of immunity dependent for its enjoyment upon the 
condition of the public mind. 

When such freedom of action — whether it consists of trafficking 
in intoxicating liquors, flourishing a six shooter, or in conducting 
one's business in such a way as to ruin the business of competitors 
or in combining to cease production in order to force concessions — 
is still not recognized as harmful to society, or at least not 
sufficiently harmful to induce that society to leave its comfortable 
arm chair and fireside for the purpose of repressing such conduct — 
in other words to induce group action — it remains a permitted thing, 
a phase of tolerated individual freedom or license. But that does 
not make it a right necessarily ; and one fault of so many treatments 
of so-called personal rights is that they confuse this vague sort of 
toleration, where no hostile action has yet been taken by the state, 
with the entirely different situation where the state will lend its 
active aid to the assertion of a claim or interest, as for instance 
that which the individual has in being free from the harmful 
assaults of others. We have many rather vague judicial statements 
which imply that the interest of self-assertion is a right — a thing 
the government is bound to protect as a part of the "liberty" guar- 
anteed by the Fifth and Fourteenth amendments of the Federal 
Constitution. But, we are not now discussing these terms in the 
light of the constitution but only in their general relation to group 
action, in order that when we do discuss them in relation to the 
constitution we shall have some background to help us in deter- 
mining the probable scope of the terms used therein and their 
intended operation and application. In pioneer situations, it has 
been said, and with appearance of truth, that the interest of self- 

°For a discussion of the word right as used in this and related senses see 
Hohfeld, Fundamental Legal Conceptions, 23 Yale Law Journ. 16; Pound, 
Legal Rights, 26 International Journal of Ethics, 98 et seq. 
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assertion is the one to be protected. This may be, in part at least, 
because in such a situation the assertive individual is the only one 
able to impress himself upon the community or to make his interests 
felt. For in a pioneer community each man is usually economically 
self-sufficient and population is sparse, and the community can 
therefore more safely ignore individual misfortune. But the fact is 
that this pioneer community really enforces few claims and, as in 
this instance, leaves the individual to work out his own advantage. 
He has no rights in the true sense ; he has merely a wider scope for 
his immunity from restraint because the community does not feel 
keenly the misfortunes of the possible victims of his too strong 
assertion of his personal interests and claims. 

In an absolute monarchy or an irresponsible oligarchy there is 
an analogous situation. If the subjects are ignorant or submissive, 
only the interests of the ruling class are actively asserted ; although 
if it is in a densely populated country some account will, perforce, 
be taken of the welfare and health of the community in the interest 
ot the health of the ruling classes if for no other reason. But in 
another way the situation may be very different from that of the 
pioneer community ; for while in such pioneer community the self- 
assertion of any man is allowed merely because it is a matter of 
relative indifference to the group, yet in the monarchy or the 
oligarchy, on the other hand, the assertiveness of the individuals 
of the ruling class may be made a matter of privilege — that is, sup- 
ported and enforced or protected by the machinery of the state. 
The result is class legislation, which we abhor; while in the pioneer 
situation there was merely absence of law or restraint. 

Our institutions are built upon an avowal of equal right, which 
of itself makes contradictory any law which would assist or support 
one man in his self-assertion any more than it would support his 
adversary. And as to his claim to non-interference from group 
action or a guarantee of such non-interference, since that is a 
disabling of the very source of power of the state, it will need the 
clearest proof or the most convincing reasoning to justify the 
assertion of its existence. So far as it has been claimed to exist 
in the past, the claim seems to have grown out of the individualistic 
tendency of a century which was prone to assume that what it 
deemed good policy was also positive law, and that what future 
generations might deem good policy could only become binding as 
it happened to accord with its doctrine of laissez faire. 

To return to the situation of the monarchy : we always find that 
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where a controlling few wish greater freedom of action for them- 
selves, they seek it through special licenses or privileges embodied 
in the law, to be enforced through the machinery of the state and 
perhaps written upon the statute books; but what is really being 
done is to deny the equal rights of assertiveness in others; for even 
in such a state it is not, barring some archaic statutes, sought to 
define positive duties or affirm positive rights as between avowed 
equals. Even in the cases where this appears to be done in primi- 
tive law it is really a confirming of the peculiar and different status 
of each rather than a guarantee of equality of assertion. 

This applies to general notions of freedom in the sense of 
immunity from interference on the part of the state. It confers 
a sort of tacit license to do as one pleases; but after all it simply 
means, do as you please until some one is injured by your conduct 
or threatened with injury, and when that occurs you must be 
restrained of your liberty in that direction. And the public will 
judge what is an injury and when it impinges upon its victim and 
when it becomes harmful to the state. The point is that the pioneer 
community will not see injury or feel the misfortune of the victim 
so keenly when it is a matter of riding your horse across his cactus 
lawn or throwing your banana peels and cabbage leaves out next to 
his shanty, but it will bring the offender up with a jerk if he essays, 
horse stealing or the false branding of cattle ; and even though that 
society proceed as individuals and not as a posse comitatus the 
result is in principle the same for our purposes. Moreover, in the 
days when every man had his own wood-lot it was a matter of no 
moment to that society that those who had undertaken to supply 
wood to the parson of the parish neglected or willfully abandoned 
their duty. It is, however, a matter of great social importance 
and public interest today that cities containing millions of inhabi- 
tants be not left at the mercy of a rigorous winter without fuel and 
food; and the state must recognize this fact even though in the 
recognition they interfere with some phases of individual freedom 
of action. In other words, freedom from restraint of the individual 
in even his own business activity is an interest which cannot be so 
asserted as to make society the victim, and this is true whether the 
unfortunate result to society is deliberately intended or is only 
incidental. It is in its last analysis a question of social necessity. 
So it may be that, after all, the only difference between the com- 
paratively crude state of law which permits a man to do as he 
pleases as long as he does not prevent others from trying to do as 
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they please, and which allows forcible self-help to exist as a recog- 
nized institution, is not so different in intention from present-day 
law; the difference is mainly in result, the later law dealing with 
the interests of a more sensitive public — recognizing more interests 
as liable to be interfered with by individual conduct and, in addition, 
gradually acquiring the means of dealing with and protecting these 
newly recognized interests, so that rights and duties arise not 
formerly recognized as such. 

This last point is important, for the state cannot fairly deny 
self-help to the individual in his quest for relative advantage among 
his fellow men or in his efforts to prevent others from exploiting 
him, unless that state or society can furnish some practical substi- 
tute for self-help. That is the labor situation of today. We 
demand a cessation of some forms of self-help because they work 
too much harm upon society. But we must at once formulate 
government agencies capable of properly handling the conflict of 
interests involved in the strike situations, and these interests must 
be recognized and adjusted in the light of modern social views, 
before there can be permanent industrial peace. Human interests, 
as a group, have such a growing content that arbitrary limits can 
not and will not be assumed in advance and should not be implied ; 
and such limits should not be deemed to arise from anything less 
than a strictly phrased constitutional statement of exclusion. 
Human interests being the things human beings estimate as of 
value, new interests are inevitable as the race progresses; and to 
deny that new interests will constantly arise demanding protection 
is to declare that we still stand with Joshua at Ajalon. To pretend 
to forecast these potential interests in any detail is an absurd 
assumption of omniscience. 

In this view our only possible method of procedure is to add 
from time to time to the list of protected interests as the pressure 
of social and economic necessity seems to demand. In so doing we 
shall not be revolutionizing the law unless we depart entirely from 
the original principle by which relative standards were devised to 
measure human needs. 

It is the exceptional situation, then, where positive sanctions of 
law back up freedom of conduct, and an intention on the part of 
the state to protect such freedom to the exclusion of all other 
interests should not be implied. The state may be indifferent, it 
may not object to one's accomplishing his purpose if he can do so 
without the commission of some recognized offense, but its attitude 
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is passive and he is left to his own means ; he may take his pound 
of flesh yet he must beware of shedding Christian blood. 

The modern tendency, growing out of new conditions, is to 
recognize these interests of the great mass of the population which 
makes for their physical well being and which help them to become 
worthy members of society. Except, then, in societies where class 
legislation and class privilege flourishes and is protected by the state, 
all individual self-assertion is, in a sense, extra-legal. 

While, then, the former situation in America did not, strictly 
speaking, develop rights of individual self-assertion, nevertheless 
the economic and social views back of it had such a preventive 
influence on legislative interference that individualism seemed an 
established thing. Assertiveness in a few finally tended toward 
another situation where the few could more and more, by combina- 
tion and other devices, strengthen their hold upon economic inter- 
ests at a time when our society was becoming more complicated and 
interdependent, and so increase their relative advantage. The game 
from the individualistic standpoint consisted in refraining from 
raising the fallen brother in order that our own relative superiority 
might not suffer. It is somewhat like the situation we often find 
in the modern college where a few mighty athletes are trained for 
advertising purposes while the true interest, the physical develop- 
ment of the average student, is forgotten. The newer tendency 
will be, in the college, to train and develop the bodies of all, to 
protect the health and morals of all, and in the community it will 
be to guard against the common dangers arising from malnutrition 
and dwarfing of children, abuse and overworking of women, the 
exploitation of any group in society. And as these ends are met the 
tendency may gradually extend to the point of assuring for each 
that constantly increasing measure of well being, that expanding 
and growing normal standard of life which never remains fixed but 
includes new elements and involves the satisfaction of new desires 
with each passing generation. 

Individual self-assertion then, the extra-legal thing, finds itself 
confined to constantly narrowing bounds as to all its activities that 
cause harm to the increasingly delicate organism of the social and 
industrial fabric; its anti-social aspects appear more and more 
numerous in the light of new conditions. 

Does this mean, then, that we have come to the place in the life 
of the world where initiative and progressiveness in the individual 
should be repressed or crowded out entirely? If so, the game is 
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not worth the candle. Or can the anti-social features of individual- 
ism be repressed constantly and yet leave its true and most valuable 
essence untouched ? It is believed that an affirmative answer should 
be given to this question. 

Let us consider, for a moment, how the question has arisen 
as a point of controversy in the courts. Freedom of contract was 
asserted in the company store cases, in the hours of labor cases, not 
in order that both sides might gain by a free contract entered into 
by their untrammelled wills, but in order that one holding the 
economic advantage might clinch that advantage. It protected in a 
way the individualism of the one but it crushed out the individual- 
ism of the many. The problem in the repression of monopoly is 
not different in its social aspect; it may, incidentally, confine the 
activity of one but only that many may be freer. Indeed this is the 
type of restraint, these are the normal situations in a majority of 
the cases where, in our courts, it has been contended that individual 
liberty is being infringed upon. It might with equal truth be 
stated the other way around — that what the state is doing is to 
prevent one man from restraining the practical liberty of many. 
For individualism has its good and its bad side. So far as it means 
the development to the highest point of the inherent capacity of 
each man, it is good, but if it can only exist through the develop- 
ment of the strong at the expense of the weak it is an evil, for 
while it allows freedom for development in one, it represses it in 
many. The modern tendency to repression of individualism so far 
as it seems to exist is against anti-social tendencies, not against 
individual development; it is an effort to make true for all men 
what was once merely a rhetorical flourish — that all men are 
created free and equal. After all, then, the new tendency is not 
necessarily a departure from our time-honored regard for the bless- 
ings of individualism if we mean by that the opportunity to each 
to develop freely his powers. It is simply a movement toward 
insuring a portion of that excellent thing to a larger proportion 
of our population. It is an effort to substitute the assurance to 
each of a moderate degree of well-being for the old situation of a 
fighting chance for a high relative advantage to a few in the 
community but with total loss inevitable for many. It leaves the 
higher rewards untouched but at the same time demands a higher 
moral standard of attainment for their realization and this makes 
them more truly desirable. It attempts to reduce so far as possible 
the hazard which grows greater for the individual as civilization 
grows more complex. 
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There were, it is worthy of note, historical as well as sociologi- 
cal reasons for our former attitude. The historical reason was 
that our colonies were so largely recruited from among those who 
had felt the sting of political, class, and religious oppression and 
they desired protection from the recurrence of such evils here. On 
the economic side, the situation was such that each man could live 
to himself, and there was, at first, little or no economic repression 
and such misfortune as existed did not seriously affect the public. 

At the same time the prevalence of notions based upon the 
current economic and social philosophy of that time colored and 
distorted to some extent their estimates of relative values in the 
interests which they did recognize. It thus happened that, at first, 
the founders of our institutions recognized as evils to be guarded 
against by the government only the ones thus forced upon their 
attention, while the new dangers and problems which confront us 
today did not attract attention until one hundred years of our 
national existence had passed. 

The principle upon which they sought to act was that that was 
proper which was best for society and this principle still holds good. 
But the standards by which they judged the good of society 
belonged to a past which is forever dead and which bears little 
relation to present needs. 

No limit to the group of human interests which may properly 
be protected by the government may, then, be laid down in advance 
nor, constitutional questions aside, may we assume a priori that 
more importance should legally attach to one interest than to 
another. It is wholly a question for political adjustment and, in 
our form of government, should be settled through the policy- 
determining legislative branch; and this will remain true until 
some constitutional inhibition clearly interferes to prevent. No 
constitutional limitation based upon assumed constitutional rights 
of individual license should be implied or even recognized except 
as such recognition is demanded by the literal terms of our con- 
stitutions ; for these are not of the stuff from which positive human 
rights have sprung. 

By what methods, then, should the government proceed to 
protect new interests as they arise; or, rather, what machinery 
shall we use under our constitution to accomplish what Professor 
Pound calls the feat of Social Engineering involved in making 
the new interests effective as they arise ? 

We speak of our government as one of laws and not of men. 
By this we mean that society must act according to general rules 
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in its treatment of individuals so far as possible; that all action 
that affects the individual should be based upon some principle and 
not upon the mere whim or caprice of any officer. What are these 
general rules ? Professor Pound has said 7 that they are not merely 
the commands so often thought of as law but that they consist 
partly of rules, partly of standards of conduct, — such, for instance 
as the standard of the reasonable man, — and partly of principles 
which are fundamental and underlie the rules and standards and 
determine their application to new situations. "These principles", 
he says, "are the living part of the legal system and are its most 
conspicuous institutions". 

But it is clear that these rules, standards and principles affect 
very differently the action of the judge or the executive on the one 
hand, and the legislature on the other. 

The former classes of officers are bound both by statutory rules 
and enactments and by the ascertained rules of the common law ; 
but the legislature may by its legislation set aside such rules and 
establish others in their place so long as it violates no constitu- 
tional limitation or prohibition binding upon it. 

In the case of the standards, they are equally binding upon 
judge and executive, for their use is prescribed by rules of law. 
The legislature by change of law may change the standard of 
conduct for a given act or situation, as when it imposes an extra 
obligation upon a railroad in the form of a duty to comply with 
statutory regulations, or when it changes the standard of care or 
attaches an insurer's liability. Here again the only limitation upon 
the legislature is that it must not act beyond its constitutional 
powers or fix arbitrary or meaningless standards having no relation 
to, or contrary to, the general thought of the community. For 
standards of conduct imposed even by a legislature must bear 
some relation to life — must conform to general social ideas and 
beliefs. 

The principles of our law — that "living part" of it, are again 
binding upon judge and administrator and executive officer, for 
the principles of the law relate its rules to the life and to the 
needs of men. The courts make use of the principles of our law 
in interpreting ambiguous statutes — in meeting new situations to 

'Juristic Science and Law, 31 Harvard Law Rev. 1060-62. See also Pro- 
fessor Pound's analysis of the elements of law as consisting of rules, 
principles, conceptions and standards. "The Administrative Application of 
Legal Standards", read before the Section of Public Utility Law, at the 
American Bar Association at Boston, Mass., Sept. 2, 1919. 
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which no express rule is applicable. They inquire into the pur- 
poses of the statute and in so doing they are bound by well settled 
principles of interpretation. In many new situations where not 
bound by stare decisis the court may seem to have a choice of 
principles — to interpret strictly or to construe so as to avoid hard- 
ships ; and one principle or the other will prevail according as we 
are in a period of "strict law" or in the "stage of equity" — that is 
to say, whether we are in a stage where the public demands security 
and protection of the status quo, or change and reform. 

The legislature is also bound by the principles of the law — 
but not in the same way as the courts. The legislature, being the 
policy-determining branch of the government, operating on behalf 
of society, may in its legislation depart from time honored principles 
and adopt new ones, either when the principle departed from is 
not fundamental in the life of the people or when the economic or 
social changes have made a new principle desirable. Thus a 
legislature may depart from accepted principles of interpretation 
and arbitrarily adopt new ones; for here the particular principle 
is not so desirable for its own sake, it is desirable only that there 
be a governing principle for such cases in order that interpretation 
be as uniform and certain in its results as possible. Again, a 
legislature may establish a new policy in regard to treatment of 
crime — may abandon the principle of punishment as retribution for 
a policy of restraint and reformation — but the adoption of such 
new principle must find its excuse in some general belief as to 
the relation of means to an end connected with society's welfare. 

The legislative body may thus lead the law while the courts 
should only follow in the paths of established thought of the people 
as to what are necessary conditions of public welfare. So the 
former is peculiarly fitted to recognize new claims and interests 
as they arise and its decision so to do should stand unless it clearly 
appears to be capricious, arbitrary or dishonest, or entirely out 
of harmony with any general social or economic view taken by 
the public. 

In theory, therefore, a legislature is bound by the principles of 
our national life to this extent, that they have a mandate from 
society to legislate for that society in accordance with its needs 
in the light of prevailing views as to what will advance its welfare. 
But as to what is in accordance with the prevailing views it is for 
the legislature to decide, or to choose in the case of conflict of 
view; it may not go entirely counter to those needs or ideas nor 
ignore the principles which society deems important. 
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Before we proceed to the constitutional phases of our problem 
and as preparatory thereto we, shall attempt to trace the history 
of such activities in the legislation of England and in the economic 
situation of the mother country in order that we may have more 
clearly in mind the proper background for such "fundamental and 
inherent limitations" as are often sought to be read into our con- 
stitutions — federal and state — as part of the time-honored principles 
of Anglo-Saxon law and therefore part of the requirements of 
due process. 

(To be continued.) 

John B. Cheadle 

University of Oklahoma Law School 



